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TIMING AND DEMONSTRATING QUALITY ARE KEY 
Professional Indemnity Insurance Round Table Discus sion – 22 nd May 2009 

It is important that solicitors understand what is around the corner with regard to the 
renewal of their professional indemnity insurance in 2009.  In a recent meeting, chaired by 
Kevin McParland (McParland Finn Ltd), the important issues were discussed; the 
conclusions that emerged provide solicitors with much to consider. 

It is 9 years since the Solicitors’ 
Indemnity Fund (SIF) was placed into 
‘run off’ and practices were permitted 
to purchase cover in the ‘open market’. 
Has it been a success, and who are the 
winners and losers? 

Nigel Day: The perception amongst the 
profession was that SIF was unfair and the 
‘good’ were subsidising the ‘bad”. There 
was also a feeling that SIF was an easy 
touch and that the ‘bad boys’ were getting 
away with it. Consequently there was a 
groundswell of opinion that it was time for 
change. In addition, The Law Society had 
been warned that the old regime might 
have been struck down for being anti-
competitive. That said, I have yet to meet 
a solicitor who admits to voting for the 
change! 

Numbers-wise it almost certainly has 
worked, as the profession is paying less 
than it was in the final year of SIF. For 
each individual firm it may be a different 
story. You could say that 20% of firms 
found it difficult, but 80% didn’t. 

It also brought about a change in culture 
with the obligation to report ‘circumstances 
giving rise to a claim’ In the old days the 
last thing you did was tell SIF and there 
was never an issue over late notification. 

Jon Davies: I think it’s been a success 
too. Every single year the profession has 
paid less in the open market than in the 
last year of SIF. One of the significant 
factors in that is that the open market has 
proved itself to be more efficient at 
handling the claims than SIF. Roughly 
speaking 30% of the contribution to SIF 
went towards defending the claims, now 
it’s almost 15% of the premium. That was 
one of the reasons highlighted for moving 
to the open market. 

I also think that insurance companies have 
been better at allocating the premium 
across those firms that drive the claims. 
But because we have moved from a 
situation where everybody paid roughly 
the same to a position where premiums 
are driven by exposure, some firms pay 
more. 

“For some firms 
this year 

actually getting 
terms will be 

problematic.”  
Jenny Screech – Zurich 

Insurance Co Limited 
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If you are one of the firms that was being 
subsidised you may say that the old route 
was better. 

Sunil Mohindra:  From our point of view 
one of the advantages has been that 
LEXCEL accreditation earns you a 
discount in the open market and there are 
other factors which drive efficiency and 
monitoring. 

Martin Ellis: I agree entirely - there is a 
greater awareness throughout the 
profession of the need to manage risk. It’s 
a question of cultural differences, client 
expectations, regulation, Code of Conduct 
etc. The insurance industry has become a 
good ‘policeman’ in highlighting the need 
to manage risk in the profession in a 
different way. Indeed many smaller firms 
may be paying less now than their last 
contribution to SIF and the fact that the 
first year in the open market saved the 
profession £95m is quite something. 

The Law Society Minimum Terms 
provide far more cover than for any 
other profession and whilst those 
Terms are designed to protect the 
consumer, is there an argument that 
they over-protect the profession and 
provide no incentive for it collectively 
to improve itself as a risk? 

Jenny Screech: I think that the breadth of 
cover actually makes the profession an 
easy target for claims because it is known 
commercially that it is very broad cover - in 
particular when you are looking at lender 
claims. This will potentially create a 
problem for the profession and insurers. 

So on the one hand there is comfort for 
solicitors because they know that when a 
claim is made, barring dishonesty across 
all of the principals, they are going to be 
covered. But the flip side of that, 
particularly in the current climate, could be 
that there is an increase in claims in the 
profession. 

Jon Davies: Even dishonesty is covered 
but we just have to go and claim the 
money back. The claimant is always going 
to get his claim paid. 

Kevin McParland 
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I don’t think that is happening. There were 
40 firms in the ARP last year (07) which 
went up to around 140 last time (08). How 
many have stayed there and what 
happens to them? 

Jon Davies:  Very few firms have got to 
the end of 2 years and can’t get cover in 
the insurance market and gone bust as a 
result of that. 

Nigel Day:  Some people seem to think 
they get better terms from the ARP and if 
that is the case then the world has gone 
crazy! 

Jenny Screech:  The problem is that they 
are actually able to remain in the ARP too 
long without paying the premium. It’s a 
timing issue in terms of taking action 
against the firm for non-payment of the 
premium. This is actually a very long time 
frame. In the meantime these firms, that in 
the main have very poor practice issues, 
are able to continue to practice. 

There are insolvency issues with some of 
these practices and being in the ARP 
enables them to continue to trade and to 
handle client money. That is a concern. 

Kevin McParland: This adds to the risk 
for the insurance market. The negligence 
aspect is only part of the risk, there is also 
a substantial credit exposure which 
insurers are taking on as part of the 
Minimum Terms. 

Jon Davies: In the past the ARP has been 
relatively small and the amount of our 
premium that we have had to give away to 
the ARP has been relatively small. Last 
year the ARP went up quite considerably. 
Claims are coming in at a much greater 
rate than previously and one imagines that 
they are going to go up again this year. On 
that basis for Travelers around 3% of the 
premium goes to pay for the ARP. That’s 
3% of everybody’s premium: small firms 
as well, not just the ‘magic circle’. 

Nick Davenport:  The recession may be 
going to sort a lot of this out. 

Begbies Traynor is forecasting that around 
20% of law firms will go out of business in 
the next 2 years, including natural 
consolidation. 

It is a pretty staggering number. 

 

 

Nigel Day 

“The minimum 
terms….is 

great for the 
profession 

because 
they’re broad 

but it scales up 
what is 

included in the 
cost of the 

premiums.”  
Jon Davies – Travelers 
Professional Risks Ltd 

 

The insurance market has to price into its 
premiums all that the profession wants 
covering. If they want us to provide ‘run-
off’ cover, cover for people who don’t pay 
their premiums and people who 
deliberately misrepresent their risk, all 
cover that is not provided to any other 
profession, and if they want us to pay 
away a significant proportion of our 
premiums for the Assigned Risks Pool, it 
all has to be subsidised. 

The Minimum Terms in one sense are 
great for the profession because they’re 
broad but they scale up what is included in 
the cost of the premiums. 

Nigel Day: It is important to remember 
that the Minimum Terms are not 
something which is in the gift of the 
profession. It is a matter for the SRA and 
the SRA comes from the perspective of 
the consumer interest. They are fortified in 
this by the Legal Services Board plus what 
the Legal Services Act says. We have to 
be mindful that there is only so much we 
can do and the Minimum Terms are there 
for a purpose. 

One of the aims of the move to an open 
market was said to be to ‘weed out’ 
some of the poorer risks. Has this 
happened? 

Nigel Day: I thought that the idea of the 
Assigned Risks Pool was to get people in 
and then they either got themselves sorted 
out or they were out of business. 
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Martin Ellis:  Any firm considering entering 
the ARP has to pay 27.5% on its first 
£500,000 of income. How can any 
business survive that, particularly in this 
economic climate? This is a concern for 
the insurers: if those premiums are not 
paid they are still carrying the risk. 

Jon Davies: That’s why those firms can 
carry on. It’s enforced slowly and a lot get 
waivers so that effectively a deal is done 
with our money. 

Nigel Haddon: So what’s the structural 
reason for non-enforcement? 

Jon Davies: Some can’t afford it…. 

Nigel Haddon: So you withdraw cover 
and they close tomorrow? 

Jon Davies:  That’s what we would all 
suggest is the right thing to do. If you don’t 
pay your premiums you’re in breach of the 
rules and you’re shut! 

Kevin McParland:  The problem is that 
there is a conflict, as insurers would have 
to offer 6 years ‘run-off’ cover without 
being able to obtain payment of premium. 

Martin Ellis:  That’s why the Solicitors’ 
Indemnity Fund was a catch-all for 
everyone: free ‘run-off’ cover, which was a 
massive benefit for sole practitioners.  
Many in 2000 took advantage of the free 
‘run-off’ cover under the rules. 

The commercial insurance market was 
required to sign up to this broad cover 
under the Qualifying Insurers’ Agreement 
Indemnity Rules. 

Fran Eccles-Bech: There are many out 
there at the moment that wish to retire but 
can’t afford to. 

Nigel Day: It’s the price of the open 
market. The market will determine what 
you can and can’t do. If you want your 
brethren to cover you then you do have to 
look at some sort of mutual fund, which is 
probably something the profession 
undervalued when it was anxious to get 
away from SIF. 

Jon Davies: A lot of people who were 
getting value from that probably didn’t 
realise and didn’t vote. 

 

Nigel Haddon, Sunil Mohindra, Jon Davies 

I remember getting the original data from 
SIF back in 2000 which showed that one 
firm in two had taken out of SIF twice as 
much as they had put in. That’s not the 
case now. In the first year most insurers 
were relatively poor in identifying where 
claims would come from and how to 
allocate premiums. Every year they get 
better at it. All that has happened is that 
most firms’ premiums now better match 
their individual risk profile. 

Martin Ellis: Most of the larger firms will 
say that they’ve won as they felt they were 
subsidising everyone else and pound for 
pound they were. 

What are your views for and against the 
1st October common renewal date? 

Nigel Haddon:  I’m profoundly against it. 
My only bad experience in the past 9 
years was last year when we did not get 
our first quote until 10 days before the 
renewal date. It was a 300% increase on 
the previous year’s premium - overnight! 
Our brokers explained that our insurers 
had increased the reserve on 2 claims. We 
had nowhere to go. 

Jenny Screech 

“All that has 
happened (post 

SIF) is that most 
firm’s premiums 

now better 
match their 

individual risk 
profile.”  

Jon Davies – Travelers 
Professional Risks Ltd 
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Fran Eccles-Bech, Nick Davenport 

Had there not been a common renewal 
date I have no doubt at all that we would 
have been able to sit down with one or 
other of the major insurers and come up 
with something satisfactory. 

I don’t think it is just the common renewal 
date that is the issue though. I look back 
now and think that it was perhaps more a 
case of a lack of relationships between 
insurers and solicitors. 

After staff, premises and tax, professional 
indemnity insurance is up there in our 
spend with marketing and IT. I know all of 
the companies that we deal with on 
marketing and IT intimately; I’ve never  
met an insurer before - it’s nice to meet 
you all! 

Relationships aren’t built up and ‘faceless 
insurers’ are looking at our business and 
making quotes without getting to know our 
business, looking at our risk profile, the 
way we do business, the way we manage 
risk and what we are trying to achieve. We 
are not prepared to accept that any longer 
and we are meeting insurers through our 
brokers. 

Martin Ellis: I don’t think the common 
renewal date necessarily drives the lack of 
contact. There are 11 other months during 
the year and if you were an architect’s 
practice paying £200,000 premium I would 
suggest that you would have a fairly close 
relationship with your insurer. 

“I know all of 
the companies 

that we deal 
with on 

marketing and 
IT intimately; 

I’ve never a 
met an insurer 

before… it’s 
nice to meet 

you all!”  
Nigel Haddon – SAS 

Daniels  

Martin Ellis 
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I think brokers have got better during the 
last few years at providing more choice 
and giving their clients more access to 
insurers, but equally insurers have only 
become more open to this in the last 
couple of years. It’s not that long ago that 
an insurer would be filled with dread at the 
prospect of meeting one of their 
policyholders in case they were asked a 
difficult question that they didn’t want to 
answer. 

Professional Indemnity Insurance is quite 
emotive as most professionals consider 
themselves to be ‘risk free’. The Solicitors’ 
Professional Indemnity Insurance market 
is quite volatile and is not necessarily 
driven by negligence alone and is also 
driven by other outside factors. The 
common renewal date works during better 
times and many firms over a period of time 
have saved quite considerably. 

Nigel Haddon:  …and we are one of those 
firms. If I look back over the last 9 years, 
even including last year, we are quite 
happy. So I do not believe that the 
renewal date is the be-all and end-all of 
the problems. 

Jon Davies: We call it an ‘open 
market’…and it is supply and demand like 
any market. The common renewal date 
adds fuel to the swings between the 
upside and the downside. In a soft market 
it is panic for insurers. Can you imagine all 
of your clients putting you out for tender 
on the same day? We’ve potentially got 70 
people who might be out of a job. So what 
happens in the last couple of weeks? 
When we’re all making good money, 
there’s no recession, the claims are 
relatively straightforward and we want to 
keep the business: it’s highly competitive. 
As we get closer to 1st October there’s a 
little bit of panic: ‘Hey, we’re not renewing 
as much as we think’. And that’s the same 
for every insurer, which makes it more 
competitive as the 1st October 
approaches. 

It has driven prices down and 
unfortunately what it has done is make 
many law firms complacent about the 
timescale for when they should deal with 
their insurance, because it was the case 
over 7 of the last 9 years that it was better 
for them to leave it later. Last year was 
slightly different for insurers: we were not 
nervous about losing clients, we were 
nervous about claims coming in.  

 

Fran Eccles-Bech, Nick Davenport 

 
Martin Ellis 
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In addition there were certain risks that we 
didn’t not want on our portfolio anymore 
and to be fair we’d been telling the 
industry and broking profession for 12 
months that it was going to be different 
this year. As we got closer to the 1st 
October it got harder as we said ‘we don’t 
want any more’. It’s going to happen again 
this year with the nervousness not being 
about losing clients but more about writing 
risks with claims. 

Nick Davenport:  …and it will be 
accentuated with firm failure. 

Jon Davies:  Yes, with the associated 
credit risk. 

Jenny Screech:  It is going to be worse 
this year and it will be more difficult for 
firms the closer they get to renewal date. 
We will get to the end of this renewal date 
and there will be a number of people in the 
profession saying ‘why have we got the 
common renewal date?’ but there are 
practical issues as to how we shift that. 
The common renewal date suits the SRA’s 
purposes in relation to the issue of 
practicing certificates. So whatever your 
view, it is something that would be very 
difficult to change. 

Nick Davenport: So no other profession 
has a common renewal date but they 
manage to regulate and issue practicing 
certificates? 

Nigel Day: No we are very much out on 
our own on this. The SRA have now gone 
into writing on the common renewal date 
and their view at this stage is that it should 
stay but that is not to say the thing is not 
open to discussion. 

It’s an issue but it’s not one that should get 
in the way of the bigger debate. The 
message we must not be sending to the 
profession is that if you remove the 
common renewal date the market will 
change dramatically. 

Jon Davies: Getting submissions late 
causes us more of a problem than the 
common renewal date per se. 

Nigel Day:  A fellow council member 
undertook a fairly impromptu survey of 
some local firms. Some indicated no 
problem but others did experience 
problems, despite similar backgrounds, 
size of firm, type of work etc So we have 
to look deeper than that and say did they 
leave it too late? 

It’s a question of getting the profession to 
look at it earlier: they broadly know what 
questions they will be asked. There may 
be more questions. 

Martin Ellis:  There will be more 
questions! 

We received nearly 5000 proposal forms 
last year and we estimated that 60% of 
these were unacceptable in terms of their 
content, in the way they were completed 
and questions not answered. It is a major 
issue. 

This is the profession’s licence to practice 
despite what we have said about the ARP.  

Nick Davenport: …but this does bring out 
a greater issue, and it does by their very 
nature apply mainly to 1-2 partner firms: 
their whole training emphasis is on Law – 
it is not on business. 

Nigel Day:  One of the complaints I have 
heard from insurers is that they get 
particularly irritated by multiple 
applications from firms. 

Jon Davies:  When you hit 4…that’s a 
declinature because you know that’s a 
client who’s going to move around every 
year. 

Jenny Screech: I think many in the 
profession do not appreciate what a 
disadvantage this can be. We see multiple 
applications from the same firm, 
sometimes with differing information. Our 
system, and I am sure Traveler’s system is 
the same, picks up such differences and 
some firms are having disciplinary action 
taken against them for misrepresentation 
on insurance applications. 

These are serious applications and the 
information that goes into the them needs 
to be correct. 

Martin Ellis:  I would also say that there 
are only a very small number of brokers 
that genuinely know this business. There 
is a ‘Rotary Club’ feel about how some 
firms go about obtaining quotations going 
to their mate who arranges their 
household or motor insurance who 
suddenly professes to be an expert in 
professional indemnity. There are only 
genuinely a small number of brokers that 
have the knowledge, the people and the 
resources to handle this business. But 
there are probably over 150 brokers that 
you will receive mailings from over the 
next couple of months! 

 

“These are 
serious 

applications 
and the 

information 
that goes in to 

the them needs 
to be correct.”  

Jenny Screech – Zurich 
Insurance Co Limited 

 

MFL PROFESSIONAL  ROUND TABLE DISCUSSION  
22ND MAY 2009 

IN PARTNERSHIP WITH 

 

 

 



PRODUCED BY 

 

IN PARTNERSHIP WITH 

TIMING AND DEMONSTRATING QUALITY ARE KEY 
Professional Indemnity Insurance Round Table Discus sion – 22 nd May 2009 

Jon Davies:  I think at the root of it is that  
many firms have not worked out what the 
role of a broker is. They think it’s just to 
get them a cheap price and it doesn’t 
matter who their broker is as long as they 
get a cheap price. 

Nigel Haddon:  This comes back to my 
comment on relationships and I didn’t want 
to give the impression that this was a one 
sided swipe at insurers – absolutely not, 
it’s our fault too. We took advantage quite 
happily of 5-6 years of soft market when 
the price goes down every year…who 
needs relationships when you can get 
cheap insurance?! 

Kevin McParland: Many have no idea 
that there are 6 insurers that control 
around 85% of the market and they think 
that they will get the best result by blitzing 
the market. 

Sunil Mohindra: The other thing that 
comes to mind is where claims arise from 
a single cause. When you were in SIF it 
was no problem it was dealt with as a 
separate claim and now it is dealt with as 
a single claim and I am not sure how many 
people are aware of that. 

Martin Ellis:  But insurers and certain 
brokers have been at pains to educate 
firms on certain issues through mailers 
and seminars etc but it is in the main 
ignored because firms are busy getting on 
with practising law and fee earning. The 
larger firms with practice managers, 
finance or risk management partners have 
got time to focus on it. 

What might practices expect this year 
and what can they do to help 
themselves?  

Jenny Screech: They can expect that 
premiums will go up How much is very 
much dependent on the firm, upon the 
areas of practice that they are involved in 
and upon the claims history of that 
practice. For some firms the increase will 
be very significant. 

For some firms, getting terms this year is 
going to be problematic and my view is 
that we will have a much larger ARP. 
Firms that do not have established 
relationships with brokers and insurers 
might have difficulty this year, particularly 
if they have been focused in areas that we 
have concerns about, such as 
conveyancing. Some of those firms will 
struggle to get terms in the market and the 
advice is that they and everybody needs 
to start early. They need to complete their 
proposal forms thoroughly and give as 
much information as they can and if they 
know that the profile of their firm is such 
that they are potentially going to have 
difficulty, for example where they have a 
couple of notifications on lender claims, 
then my view is that they need to engage 
with their broker to help them through that 
process and look at the sort of information 
that they will need to present to insurers to 
give them the best possible chance. 

Jon Davies:  We have got 3 broad areas 
of concern. One: firms with large banking 
practices getting embroiled in the 
millions/billions of pounds that have been 
lost by their clients. 

Secondly, corporate work and just plain 
recessionary driven deals that fall through, 
with clients not making as much money as 
they want. The amount of pouring over  
contracts drafted by lawyers has increased 
considerably and everyone knows that 
even good people make little mistakes. In 
the last 10 years it hasn’t mattered very 
much because no-one looked to find them. 
In fact recessionary driven corporate 
claims, not just property, are now rising at 
a faster rate on our portfolio than 
conveyancing claims. 

The third area of concern is property, 
where the bubble has burst. Some people 
have made a lot of money out of that and 
when someone makes a lot of money 
often someone else loses a lot of money. 

“Many have no 
idea that there 
are 6 insurers 

that control 
around 85% of 
the market and 
they think that 

they will get the 
best result by 

blitzing the 
market.”  

Kevin McParland – MFL 
Professional 
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Of course there are also all the issues 
associated with mortgage fraud. 

If you want to know which rates will be 
going up most, it will be associated with 
those three. No-one will be paying less 
this year, in fact some will be paying 
considerably more. There is no point trying 
to put a single figure on it as most major 
insurers are very granular in how they go 
about calculating premiums. There’s so 
many factors that go in to it, so everyone 
is going to get a different and bespoke 
premium…but they’re going up. 

Kevin McParland:  So what size of firm is 
likely to affected most? 

Jon Davies: The size of firm has very little 
impact on the likelihood of losses. We look 
at size of departments for example.  

There are a lot of comments about 1-4 
partner firms. Of course that’s where the 
problems are. But most firms are 1-4 
partner firms. I think that sort of language 
is sometimes unhelpful. 

Nigel Day:  There are over 30 qualifying 
insurers with 6 writing 85% of the market, 
Do you think there are going to be fewer 
insurers to choose from? 

Jon Davies:  I think there are already 
fewer insurers to choose from than people 
realise. The average firm can get a lot 
more brokers than insurers to look at their 
firm. Are some of the peripheral players 
going to pull out?  Maybe, maybe not, but 
it is not going to make a massive 
difference to what happens. 

Martin Ellis: Most insurers are talking of 
consolidation and I would suggest there 
will not be many insurers trying to fill their 
portfolios with new business this year. 
There will be a number of insurers who are 
going to review their position and their 
actuaries are going to say: “We can’t 
sustain the rates”. Some will make a 
decision to say “We don’t want the 
business anymore in that sector”. Will 
there be new insurers in to the market? 
Maybe not ‘brand new’ insurers, apart 
from Allianz - which gives a different 
scenario for larger firms; they are not 
going to the knights in shining armour that 
the high street firms want. There may be 
some insurers who will see the rates at a 
more sustainable level and will re-enter 
the market after they have held back a 
little in the last couple of years. 

The dynamics of the profession are unique 
with thousands of 1-2 partner firms but 
unfortunately their options are very few in 
reality, 3 or 4 insurers at most. 

Fran Eccles-Bech:  What would happen if 
one of those 3 or 4 that write the majority 
of the risks pulled out of the market? 

Martin Ellis:  In that particular sector it 
would ‘harden’ without question. We’ve 
seen it before. 

Nick Davenport: What would be the effect 
on the market of those 20% of firms 
ceasing to trade? 

Jon Davies:  That would kick up a 
significant bad debt challenge for the 
insurance market in relation to the 
collection of ‘run-off’ premiums and 
ultimately our bad debt provision goes into 
our calculation of the premiums for 
everyone else. Insurers charge 
somewhere between 200-300% for ‘run-
off’. If 20% of firms ceased trading and we 
could not collect the premium (which is 
much more likely with LLPs as we cannot 
recover from the partners), that would be a 
significant burden for insurers. 

Nigel Day:  If a small firm from down the 
road comes to us and says would you 
think about taking us in, we would think 
twice about it now because I am adding to 
my risk by doing so. But I do not know 
what the solution is in relation to ‘run-off’ 
cover and successor practice rules. 

Of course, the SRA say that there must be 
an insurer. 
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Jenny Screech:  I think the successor 
practice rules are another education issue. 
There are a number of firms that take on 
another firm and then subsequently realise 
that they have an issue in terms of claims 
history and further claims. The climate 
now is such that we will see more merger 
activity and practices have got to 
understand that they must do their due 
diligence before they enter into such a 
situation. It can make them uninsurable. 

Martin Ellis:  It can completely change the 
risk profile and it is not just work done in 
the last couple of years: it goes back for 
ever - every bit of work that firm has ever 
done. 

Jon Davies: Kevin, you asked what firms 
could do to help themselves. Firstly a good 
barometer of attitudes would be if you 
asked insurers what their new business 
target is and added them all together. This 
year it will be less than in any other year, 
so do not be complacent if your current 
insurer does not want to insure you again 
this year. 

The more that a firm can tell us through 
their broker to show they are better than 
an average risk – that they deal with better 
than average clients; their education 
process is better than average; the quality 
of the individuals in their firm and the work 
that they do is better - and they can 
substantiate that - then we’re all ears. 

Martin Ellis: …also that they have learned 
from mistakes in the past. 

Nick Davenport:  Is it fair to say you need 
to develop a culture of risk management in 
the practice? We got LEXCEL a number of 
years ago and the starting point on 
everything is controlling the risk. 

Jon Davies:  Some firms think risk 
management is buying insurance: “I don’t 
have to deal with it myself I simply pass it 
on to the insurance company”. 

Nigel Day: The profession has got to 
demonstrate that it is risk aware. 

Kevin McParland: Historically the first 
question that many firms asked was ‘what 
premium discount do we get by getting 
LEXCEL?’. This is completely the wrong 
approach to take. Practices should want to 
become accredited for the operational 
benefits and the compliance aspects. 

Jon Davies: …but if it is best practice for 
the profession, why isn’t it compulsory? 

Martin Ellis: LEXCEL does not assist the 
legacy. It is very difficult to risk-manage 
the past, but many management teams 
have told me over the years that once you 
have been LEXCEL accredited for a 
couple of years they visibly notice the 
difference in attitude and  they’ve seen a 
reduction in the number of complaints 
they’ve had. However, there is still all that 
past potential negligence lurking that we 
don’t yet know about from 5 or 6 years ago 
which can take away those premium 
discounts. But LEXCEL is deemed to be a 
big plus. 

In terms of what firms can do, I would say 
that there are a number of firms that do 
not treat their Professional Indemnity 
Insurance with enough respect and have 
treated it as a commodity. 

What additional information will 
insurers be looking for this year? 

Kevin McParland: Last year the market 
was very late in asking for additional 
information, particularly in relation to 
conveyancing. 

Jon Davies:  It’s not finalised yet but it is 
safe to assume that insurers will be 
looking for even more information about 
conveyancing. Not just volume of work, 
but who was it for; where did the work 
come from; what exposure to the areas of 
concern that are beginning to drive claims, 
for example property developers, 
housebuilders and intermediaries? So I 
think that firms that have done 
conveyancing should think about having to 
declare much more information, such as 
whether specific fee earners have been 
doing a high proportion of their work for 
any one client. 

Jenny Screech: Financial accounts are 
not specifically requested in our proposal 
form but there will be situations where we 
will ask for more financial detail driven by 
information provided in the proposal we 
receive. 

Jon Davies: We will be asking for the 
latest Management Accounts. 

Martin Ellis: Many insurers, particularly of 
smaller firms, will be asking for cleared 
funds for premium payment prior to 
inception of the policy, because the credit 
risk is too much to take. In addition, some 
premium finance companies’ underwriting 
rules have changed substantially and we 
believe that firms have to be seeking ways 
of funding their premium now. 
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But of course the question that comes 
back is ‘how much?’ and we cannot yet 
answer that. 

Jenny Screech:  I think it will also be 
tempting this year for some firms to 
increase their excess to secure a reduced 
premium. The difficulty with that is when 
they do have a claim we take a very dim 
view of a practice that comes to us and 
says it cannot afford the excess when we 
want to pay the claim off, or it fails to pay 
the excess at all. 

This is an issue of policy default and a 
matter to report to the Law Society. 

Jon Davies:  I think the availability of 
aggregate excesses will reduce 
particularly for conveyancing firms. In 
addition we will be asking for more than 
one signature on the proposal form. We 
will be asking every partner of 1-4 partner 
firms to sign the proposal form and in the 
case of more than 4 partners, at least 4 
partners to sign it. 

For LLP’s this will force some joint and 
several liability back on the partnerships 
and for normal partnerships we are just 
asking the other partners to be eyes and 
ears on our behalf. 

In addition, it will block the doors for sham 
partnerships which are causing a little bit 
of a problem where the partners never 
even speak to each other. Time and  
again we are coming across fraud 
situations where the other partner is 
saying “I did not have a clue what they 
were doing.” 

Nick Davenport:  Is mortgage fraud 
causing insurers a problem at the 
moment? 

Jenny Screech:  Yes, and there’s more to 
come. 

Jon Davies:  What we haven’t seen is a 
stream of negligence claims against 
lawyers as we did in the 1990’s, as the 
lenders haven’t yet crystallised their 
losses. But that will come too. And the 
fraud claims are now coming out. 

Nick Davenport:  Clearly lenders are 
thinking about it because we have been 
asked by a bank to review what other 
lawyers have done on various security 
certificates. We turned it down as having 
too high a risk. 

“I think some 
firms may look 
to reduce their 

limit of 
indemnity this 

year because of 
cost and this is 

really 
dangerous.”  

Martin Ellis – Prime 
Professions 

 

Jenny Screech:  They’re coming through 
more slowly than we anticipated this time 
last year but we know there are firms out 
there who are trawling lenders’ files and 
putting together schedules. 

Nigel Day: One of the issues about these 
property-related claims is the feeling that 
SIF was far too soft and that insurers 
would take a much more robust line. 

Jon Davies:  At the end of the day, the 
facts will be the facts, and the cover is the 
cover and if a claim has to be paid it has to 
be paid. A breach of the Council of 
Mortgage Lenders Code and fraud will be 
very difficult to defend. 

Jenny Screech: Liability will be much 
more clear-cut this time. 

Martin Ellis:  It’s going to be quantum 
arguments isn’t it? So the harder line will 
probably be over arguments on quantum 
rather than liability. Breach can be a strict 
liability. 

Nick Davenport:  Is there any evidence of 
firms having insufficient ‘top up’ cover? 

Jon Davies: Minimal. 

Martin Ellis:  I think some firms may look 
to reduce their limit of indemnity this year 
because of cost and this is really 
dangerous. The arguments over 
aggregation are going to huge over the 
next couple of years and if firms start 
reducing their cover they could be in real 
bother. 

Nick Davenport: We restrict our liability in 
our terms and conditions.  

Jon Davies: That’s great practice and a 
lot more common now. 

Martin Ellis: Our advice is generally risk 
and reward. You’ve got a tender in for 
work and your normal buying level is £10m 
but the requirement is that you have a 
£50m limit…but are you being paid for 
that? Is it really worth the risk? It is going 
to cost you £40,000 a year and it’s not just 
for one year. 

 

MFL Professional would like to extend 
its thanks to all who participated in this 
discussion in giving up their time and 
for  their valuable contributions.  
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·  Facilities for all practices large & small. 
·  Competitive premiums from secure underwriters (credit rating A- & above). 
·  Transparency of fees. No hidden remuneration incentives to the adviser.  You know the exact 

cost of advice 
·  Full claims service. 
·  Risk management expertise & assistance with compliance matters 
·  “Strength in numbers”.  As participation grows members will be able to leverage “buying group” 

benefits 
·  Superior Office insurance package available. 
·  Access to local, broking expertise and advice from an independent adviser. 

The Manchester Law Society Professional Indemnity 
Insurance Initiative. 

Exclusively Endorsed By 
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Kevin McParland  Nigel Musson 
DDI 0161 2377720  DDI 0161 2377737 
kevinm@m-f-l.co.uk  nigelm@m-f-l.co.uk 
      
Barlow House, Minshull Street, Manchester M1 3DZ 

 


